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APPELLANTS’ STATEMENT OF QUESTION 

PRESENTED 


Whether the United States District Court for the Dis¬ 
trict of Columbia should exercise its jurisdiction to hear 
and determine a suit filed by minor children through their 
mother as next friend against their father to require him 
to provide them with adequate support and maintenance 
where none of the parties are residents of or live in the 
District of Columbia but where the children reside just 
over the District Line in Maryland and the father resides 
in Virginia and is employed in the District of Columbia 
and personal service in the District of Columbia has been 
obtained against him. 
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Itti&it States (Eourt of Appeals 

For the District of Columbia Circuit 


No. 10,765 

Edwin Francis Simons, a minor, and 
Robert Lawson Simons, a minor, 

By Ruth C. Fjelstad (Their Mother and Next Friend), 

Appellants, 

vs. 

Edwin C. Simons, Appellee 


Appeal from the United States District Court 
for the District of Columbia 


APPELLANT’S BRIEF 


JURISDICTIONAL STATEMENT 

v «• "* V e ' 
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The jurisdiction of this Court is invoked under Title 
28, Section 1291, U. S. Code. 

■ 

STATEMENT OF CASE 

Appellants are the two minor children of the appellee 
and have brought this action by their mother as next 
friend against their father to require him to provide 
them with adequate support and maintenance. 
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Appellants’ mother and the appellee were married in 
the District of Columbia on March 31, 1926 and resided 
in the District of Columbia for seven years, when they 
thereafter moved across the line into the adjacent county 
of Montgomery in the State of Maryland, where the ap¬ 
pellants and their mother have continued to reside up to 
the present time. 

The appellants are both minors, Edwin Francis Simons 
being now 19 years of age, and Robert Lawson Simons 
being now 13 years of age. 

Some time prior to March 4, 1948, appellants’ mother 
and the appellee separated and on March 4, 1948, appel¬ 
lants’ mother was awarded a final divorce from the ap¬ 
pellee by a decree of the Circuit Court of Montgomery 
County in the State of Maryland. This divorce action 
proceeded on substitute service of process and was not 
contested by the appellee. Because the appellee was not 
before the court an order for support and maintenance 
of the minor children was not included in the final decree. 
Prior to filing the suit for divorce, however, appellants’ 
mother and the appellee entered into a separation agree¬ 
ment under the terms of which appellants’ mother was 
to have custody of the two children and the father was 
to contribute to the support of the two children. The 
amount of the contribution varied depending upon whether 
the appellants’ mother remarried. If she remained single 
the appellee was to contribute $250.00 per month until 
the children reached the age of 21 years; but if the ap¬ 
pellants’ mother remarried the amount of the contribution 
was to be reduced to $100.00 per month. 

Since appellants’ mother and the appellee were di¬ 
vorced, appellants’ mother has remarried and has divorced 
her second husband. Through this action the contribu¬ 
tion which the appellee is now making for the support 
of the two children has been reduced to $100.00 per month. 
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The appellee has been employed by the Ford Motor 
Company in the District of Colombia since prior to his 
marriage to the appellants’ mother and his annnal income 
is believed to be in excess of $15,000.00 per annum. Ap¬ 
pellee now resides in the City of Alexandria, Virginia. 

The complaint in this action was filed May 10, 1950 to¬ 
gether with a motion for maintenance and snpport pen¬ 
dente lite. Defendant filed an answer to the complaint 
for maintenance and snpport, an affidavit in opposition 
to the motion for maintenance and. snpport and a motion 
to dismiss the complaint. 

The motion to dismiss was heard first and at the con¬ 
clusion of argument by counsel the court dismissed the 
complaint stating that the court was of the opinion that 
the action is one that properly should be brought in the 
State of Virginia and it was obliged to grant the Defend¬ 
ant’s motion to dismiss. 

ISSUE INVOLVED 

The Court erred: 

L In granting appellee motion to dismiss. 

. ; • SUMMARY OF ARGUMENT 

Appellants’ contention is that the District Court had 
jurisdiction to hear and determine this suit because the 
defendant was personally served with process in the 
District of Columbia; that the District Court’s refusal 
to exercise its jurisdiction is a misapplication of the 
doctrine' of forum non conveniens and works an un¬ 
due and unjustifiable hardship on the minor children 
who are appellants here, and failed to recognize the 
distinction between a “matrimonial dispute” and a suit 
by children to require their father to provide them with 
adequate support and maintenance. • 
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ARGUMENT 

The Court’s decision to dismiss this case was based pri¬ 
marily on its interpretation of the decision in the case 
of Melvin vs. Melvin, 76 U. S. App. D. C., 56; 129 F. 2d, 
29, and the earlier case of Curley vs. Curley, 74 U. S. 
App. D. C., 163; 120 F. 2d, 730. 

The Curley case, supra, held that the doctrine of forum 
non conveniens should be invoked by the courts of the Dis¬ 
trict of Columbia in a case concerning a matrimonial dis¬ 
pute between two persons wbo are neither domiciled in nor 
residents of the District. The Curley case was a suit by 
a wife against her husband for maintenance. Neither of 
the parties had ever lived in the District of Columbia, 
their matrimonial domicile was not in the District of 
Columbia, they were not employed in the District of Co¬ 
lumbia, nor were the rights of any children involved. The 
lower Court exercised its jurisdiction and entered an 
order compelling the husband to support his wife. On 
appeal this decision was reversed by the Court of Ap¬ 
peals, this Court saying that: 

I ' 

. . . “the public policy of the District of Columbia 
does not require its courts to take jurisdiction of a 
matrimonial dispute between two persons who are 
neither domiciled in the District, nor even resident 
thereof; especially when there is no showing that the 
welfare of children, rights of property or olher public 
interest in the District are in any way affected.” 
(Italics supplied) 

The case of Melvin vs. Melvin, supra, was also a suit 
by a wife against her husband for maintenance 'and 
again neither of the parties were residents or domiciled 
in the District of Columbia, nor were any children in¬ 
volved. Again the lower court exercised its jurisdiction 
and awarded maintenance to the wife and on appeal 
the decision of the lower court was reversed hut not on 
the ground that the lower court wrongfully exercised its 
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jurisdiction. (Italics supplied). After reciting the lan¬ 
guage of the Court of Appeals in the Curley case quoted 
above, the Court said: 

“There are such circumstances in the present case. 
Appellant’s domicile is uncertain and would prob¬ 
ably be difficult to establish. His work, when he is 
not traveling, is in the District of Columbia. His 
present home in Maryland is only a few miles away. 
Both parties once lived and appellee now lives a few 
miles away in Virginia. After appellee left Virginia, 
and before he moved to Maryland, he lived for some 
time in the District ... it may be inferred that it 
was more convenient not only for appellee but for 
appellant as well, to try this suit here than else¬ 
where.” 

Mr. Justice Stevens, in a separate opinion in the Melvin 
case said: 

“I see no reason why we should presumptively dis¬ 
countenance maintenance suits between non-resi¬ 
dents. Such actions are in personam and are there¬ 
fore transitory.” 

It is respectfully urged that neither the Curley case nor 
the Melvin case are authority for the dismissal of the in¬ 
stant case but on the contrary the Melvin case is an 
authority for the Court to exercise its jurisdiction, par¬ 
ticularly in view of the fact that the action here is not a 
“matrimonial dispute” as were the actions in the Curley 
and Melvin cases but is rather an action by children to 
force their father to provide them with necessary support 
and maintenance. A child’s claim against his father for 
maintenance is not subsidiary to that of the mother. 
Emrich vs. McNeil, 126 F. 2d, 841; 75 XT. S. App. D. C., 307. 

There can be no question but that the District Court of 
the United States for the District of Columbia has juris¬ 
diction of this case under the general jurisdiction statute, 
Title 11, Sec. 306, D. C. Code, the pertinent part of which 
reads as follows: 
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“Said Court shall have cognizance ... of all cases 
in law or equity between parties, both or either of 
which shall be resident or be foimd within said dis¬ 
trict . . . (Italics supplied). 

The only theory upon which the Court can refuse to 
exercise its jurisdiction is through the application of the 
doctrine of forum non conveniens. In the recent case of 
Gulf Oil Corporation vs. Gilbert, 330 U. S. 501; 67 S. Ct. 
,839 (1947), the Supreme Court considered in some detail 
and explained the doctrine of forum non conveniens. 
In this case the Court said: 

“The principle of forum non conveniens is simply 
that a court may resist an imposition upon its juris¬ 
diction even when jurisdiction is authorized by the 
letter of a general venue statute”. 

And further said: 

“But unless the balance is strongly in favor of the 
defendant the plaintiff’s choice of forum should rarely 
be disturbed”. 

A case such as the instant case which directly affects 
the rights of children and which imposes no hardship 
upon tiie defendant can certainly not be characterized as 
one of those “rare cases” where the Court should refuse 
to exercise its jurisdiction. 

In the case of White vs. White, 80 U. S. App. D. C. 156; 
150 F. 2d 157, the Court took jurisdiction of an action for 
maintenance by a wife where the husband claimed a 
Florida residence and where the wife’s residence was in 
Maryland: This Court in affirming the action of the 
lower Court after reviewing the findings of the lower 
Court found that the parties lived together in Washing¬ 
ton for ten years prior to 1935. They then moved to 
Westmoreland Hills in Maryland just over the District' 
Line, where they lived until their separation and this 
Court said: 
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* 1 These parties are, in every real sense, members of 
the District community; even though during a part 
of their married life they occupied one of its Mary¬ 
land bedrooms”. 

It is strongly urged that if the courts of the District of 
Columbia close their doors to residents of the contiguous 
counties they will be depriving an increasingly large 
number of the members of the District community of a 
convenient forum. 


CONCLUSION 

t 

It is respectfully submitted that: 

1. The Judgment of the Lower Court should be re¬ 
versed. 

2. That the cost of this appeal, including reasonable 

► attorney’s fees, should be awarded to the appellants and 

to their mother, who is here acting as their next friend. 

Donald S. Cabuthers 
Washington Loan & Trust 
Bldg. 

Washington 4, D. C. 
Attorneys for Appellants 

Of Counsel 
Albert C. Borghi 
» Washington, D. C. 
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12 Filed May 10 1950 Harry M. Hull, Clerk 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
EDWIN FRANCIS SIMONS, a minor and ROBERT 
LAWSON SIMONS, a minor, By RUTH C. FJELSTAD, 
Their Mother and Next Friend (formerly Ruth C. Simons) 

1912 Hanover Street 
Silver Spring, Maryland, 

Plaintiffs 

vs. 

EDWIN C. SIMONS 
% Ford Motor Company 
261 Constitution Avenue, N. W. 

Washington, D. C., 

Defendant 

CIVIL ACTION NO. 2070-’50 

Complaint for Maintenance and Support 

1 Come now the plaintiffs, by and through their attorneys, 
and respectfully represent to the Honorable Court as 
follows: 

1. The plaintiffs are citizens of the United States and 
residents of Silver Spring, Maryland, and plaintiff, Ruth 
C. Fj els tad, brings this action as the Mother and Next 
Friend of the minor sons of the parties hereto, namely 
Edwin Francis Simons and Robert Lawson Simons. 

2. Defendant is a citizen of the United States and is 
believed to be a resident of Alexandria, Virginia, and 
employed in the District of Columbia, and is sued as the 
father of the plaintiffs, Edwin Francis Simons and Robert 
Lawson Simons. 

3. The plaintiff, Ruth C. Fj els tad, formerly Ruth C. 
Simons, was awarded a divorce a vinculo matrimonii from 
the Defendant, Edwin C. Simons, by a Decree of the Circuit 
Court of Montgomery County, State of Maryland, dated 
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March 4, 1948. There were bom of said marriage two 
children, Edwin Francis Simons, now nineteen (19) years 
of age, and Robert Lawson Simons, now thirteen (13) 
years of age. The custody of said minor sons, Edwin 
Francis Simons and Robert Lawson Simons, was awarded 
to the plaintiff, Ruth C. Fjelstad, by the Circuit Court for 
Montgomery County, State of Maryland. 

13 4. The Decree of the Circuit Court for Mont¬ 

gomery County, State of Maryland, made no award 
of maintenance or support for the minor sons of the 
parties, Edwin Francis Simons and Robert Lawson Simons, 
in that personal service was not made upon the defendant; 
the said minor sons have been and are presently in the 
care and custody of the plaintiff, Ruth C. Fjelstad. De¬ 
fendant contributes ONE HUNDRED and no/100 DOL¬ 
LARS ($100.00) per month for the maintenance and sup¬ 
port of the plaintiffs, Edwin Francis Simons and Robert 
Lawson Simons, plus fifty per cent (50%) of certain un¬ 
usual medical expenses for Robert Lawson Simons, which 
sum is wholly inadequate for their support. Defendant 
has failed and refused to support his two minor sons 
adequately, although well able so to do; his annual income 
is believed to be in excess of FIFTEEN THOUSAND 
DOLLARS ($15,000.00). The plaintiff, Ruth C. Fjelstad, 
is without sufficient funds for the maintenance and sup¬ 
port of the two minor sons of the parties hereto. The 
minor son, Edwin Francis Simons, is a student at Maryland 
University and the minor son, Robert Lawson Simons, is 
attending Junior High School; the minor son, Robert Law- 
son Simons, has had and is in need of plastic surgery 
which involves considerable expense for medical treatment. 

WHEREFORE, these premises considered, plaintiff 
prays: 

1. That a United States Writ of Subpoena issue from 
this Honorable Court directing the defendant to appear 


on a day certain and answer the exigencies of this Com¬ 
plaint. 

2. That the Court direct the defendant, Edwin C. Si¬ 
mons, to pay to the plaintiff, Ruth C. Fjelstad, as Mother 
and Next Friend of the plaintiffs, Edwin Francis Simons 
and Robert Lawson Simons, a sum certain for their sup¬ 
port and maintenance. 

. 3. That the Court grant unto the plaintiffs counsel fees 
and court costs incident to this proceeding. 

14 4. And for such other and further relief as the 

nature of the case may require and to the Court 
may seem just and proper. 

/s/ Ruth C. Fjelstad 

Ruth C. Fjelstad, Plaintiff, 
Mother and Next Friend of 
Plaintiffs, Edwin Francis 
Simons and Robert Lawson 
Simons 

CARUTHERS, BUSCHER & BORGHI 
By /s/ Donald S. Caruthers 
Donald S. Caruthers 
Attorneys for Plaintiffs 
Washington Loan & Trust Building 
Washington 4, D. C. 

Telephone: District 1104 
DISTRICT OF COLUMBIA SS: 

Ruth C. Fjelstad, being first duly sworn upon oath, 
deposes and says that she is a plaintiff in the complaint 
set forth above; that she has read the foregoing complaint 
by her subscribed and knows the contents thereof; that 
the matters and things stated therein as of personal knowl¬ 
edge are true, and those stated on information and belief 
she believes to be true. 

/s/ ' Ruth C. Fjelstad 
Ruth C. Fjelstad 
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SUBSCRIBED AND SWORN to before me this 9th day 
of May, 1950. 

/s/ Hazel M. Smith 
Notary Public 

My Commission Expires Sept. 30, 1952. 

• • • • 

15 Filed May 10 1950 Harry M. Hull, Clerk 

Motion for Maintenance and Support 

Comes now the plaintiff, Ruth C. Fjelstad, the Mother 
and Next Friend of the plaintiffs, Edwin Francis Simons 
and Robert Lawson Simons, minors, and moves this Hon¬ 
orable Court to award the plaintiff maintenance and sup¬ 
port for the two minor sons of the parties hereto and for 
the grounds of this motion respectfully represents as 
follows: 

1. That she is the mother of the two minor sons of 
the parties hereto, namely Edwin Francis Simons and 
Robert Lawson Simons. That the plaintiff, Ruth C. Fjel¬ 
stad (formerly Ruth C. Simons) was awarded a divorce 
a vinculo matrimonii from the defendant, Edwin C. Si¬ 
mons, by a Decree of the Circuit Court of Montgomery 
County, State of Maryland, on March 4,1948, which Decree 
also awarded to the plaintiff, Ruth C. Fjelstad, custody 
and control of the minor sons of the parties, namely Edwin 
Francis Simons and Robert Lawson Simons; the Court did 
not therein pass upon the question of maintenance and 
support for the two minor sons of the parties. 

16 2. That the defendant has failed and refused to 
support and maintain his two minor sons adequately 

although well able to do so. The plaintiff, Ruth C. Fjel¬ 
stad, is without sufficient funds to maintain her two minor 
sons adequately. 

/s/ Ruth C. Fjelstad 
Ruth C. Fjelstad 
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CARUTHERS, BUSCHER & BORGHI 
By /s/ Donald S. Caruthers 
Donald S. Caruthers 
Attorneys for Plaintiffs 
Washington Loan & Trust Building 
Washington 4, D. C. 

Telephone: District 1104 
• • • # 

17 • Filed May 10 1950 Harry M. Hull, Clerk 

Affidavit 

DISTRICT OF COLUMBIA SS: 

Ruth C. Fjelstad, being first duly sworn upon oath 
deposes and says that she is the mother of Edwin Francis 
Simons and Robert Lawson Simons, plaintiffs in the above- 
entitled case; that she has the care and custody of the 
two minor sons under the terms of a Decree of the Circuit 
Court of Montgomery County, State of Maryland; that 
they have been residing with her since their father, Edwin 
C. Simons, deserted and abandoned their marital home; 
that she is employed by an interior decorating establish¬ 
ment on a commission basis and her income varies greatly, 
depending upon the seasons of the year but will probably 
average approximately TWO HUNDRED TWENTY- 
FIVE DOLLARS ($225.00) per month; that she has no 
other source of income for her own support; that she 
maintains a home for herself and two minor sons; that 
Edwin Francis Simons, now nineteen (19) years of age, 
is a student at Maryland University and Robert Lawson 
Simons, now thirteen (13) years of age, is a student at 
Junior High School; that Robert Lawson Simons has in 
the past and will continue to have in the future 

18 considerable medical expenses by reason of a hair 
lip which required and will require plastic surgery, 

orthodontia and speech correction lessons; that the de- 


fendant, Edwin C. Simons, contributes only the sum of 
ONE HUNDRED DOLLARS ($100.00) per month, plus 
fifty per cent (50%) of the expenses of any unusual medi¬ 
cal treatment necessary for Robert Lawson Simons; that 
the defendant, Edwin C. Simons, is believed to have an 
annual income in excess of FIFTEEN THOUSAND DOL¬ 
LARS ($15,000.00); that the income of your affiant and 
the contribution from the defendant to the support of the 
two minor sons of the parties is wholly inadequate to 
maintain and support them properly. # 

/s/ Ruth C. Fjelstad 
Ruth C. Fjelstad 

SUBSCRIBED AND SWORN to before me this 9th day 
of May, 1950. 

/s/ Hazel M. Smith 
Notary Public 

My Commission Expires Sept. 30, 1952. 

* * * • 

29 Filed May 27 1950 Harry M. Hull, Clerk 

Motion to Dismiss 

Comes now the defendant, Edwin C. Simons, through 
his attorneys, and moves this Honorable Court to dismiss 
the petition filed herein, and for reasons therefore repre¬ 
sents to this Honorable Court as follows: 

1. That since none of the parties are domiciled in the 
District of Columbia nor a resident thereof, and since the 
infant children are not domiciled in the District of Colum¬ 
bia or residents thereof, and since there is no showing 
that the welfare of children, rights of property, or other 
public interests in the District of Columbia are in any 
way affected, this Court should decline to take jurisdic¬ 
tion of this case and should dismiss the same. 

2. Defendant prays this Court to read and consider 
as a part of this Motion to Dismiss the Affidavit of De- 


8 A 


fendant in Opposition to Motion for Maintenance and 
Support and Answer of defendant to the Bill of Complaint. 

Lambert, Hart & Northrop 
218 Munsey Building 
Washington, D. C. 

By /s/ Edward S. Northrop 

Attorneys for Defendant 
• • • • 

31 Filed May 27 1950 Harry M. Hull, Clerk 

Affidavit of Defendant in Opposition to Motion for 
Maintenance cmd Support 

DISTRICT OF COLUMBIA : ss 
Edwin C. Simons, being first duly sworn, upon oath 
deposes and says: 

That on July 20, 1946, Ruth C. Fjelstad, who brings 
this action as Mother and Next Friend of the infant 
plaintiffs herein, being at that time married to the de¬ 
fendant herein, entered into an agreement for property 
settlement, custody and maintenance wherein it was re¬ 
cited that certain differences having arisen between the 
parties to the agreement in consequence of which they 
had separated and intended for the future to live apart, 
and which agreement provided that Ruth C. Fjelstad, then 
Ruth Simons, should have custody of the infant plaintiffs 
herein, and that the defendant herein should pay to the 
said Ruth C. Fjelstad the sum of $250 per month for the 
support and maintenance of herself and said minor child¬ 
ren until the said Ruth C. Fjelstad should remarry, at 
which time the payments would be reduced to $100 per 
month for the maintenance of the said infant children, or 
$50 for each of them until such child should reach his 
twenty-first birthday or become self-supporting, and 

32 that in addition thereto the defendant would pay 
one-half of all expenses for any unusual medical 


treatment necessary for their infant child, Robert Lawson 
Simons, and the other one-half of said unusual medical 
expenses to be paid by Ruth C. Fjelstad. In addition 
thereto the defendant transferred to the said Ruth C. 
Fjelstad the automobile owned by him and one-half of 
all bonds and cash in the joint names of said parties, 
agreed to keep all insurance polices then in force on de¬ 
fendant’s life payable to the said Ruth C. Fjelstad, then 
Ruth Simons, as security for herself and the infant child¬ 
ren until the younger child reached his twenty-first birth¬ 
day. It was further provided in said agreement that the 
real estate owned by the parties in Silver Spring, Mary¬ 
land, should remain in the joint names of the parties to 
the agreement unless and until the said parties were di¬ 
vorced, and that upon divorce the property should be 
transferred to Ruth C. Fjelstad, then Ruth Simons, which 
transfer was made after the divorce above referred to. 
The said real estate is believed to be of an approximate 
value of $22,500, that at the time of transfer to the said 
Ruth C. Fjelstad the trust on said property did not exceed 
$5,000. 

That since the divorce of the defendant and Ruth C. 
Fjelstad, defendant has regularly paid to the said Ruth 
C. Fjelstad the sum of $100 per month for the support of 
the infant plaintiffs as provided in their agreement re¬ 
ferred to. That at the present time, defendant’s base 
salary is $12,000 per year and that in addition thereto 
he has in the past received certain bonus each year which 
varies from year to year. That defendant stands ready 
and willing to contribute one-half of any unusual medical 
expenses for the infant plaintiff, Robert Lawson Simons, 
as provided in the agreement aforesaid. That a copy of 
said agreement is attached as Exhibit B to the Answer 
to Complaint and is prayed to be read in connection with 
this Affidavit. 

/s/ Edwin C. Simons 
Edwin C. Simons 
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33 Subscribed and sworn to before me this 26th day 
of May, 1950. 

/s/ June Dodge 

Notary Public D. C. 

My commission expires: 12-14-51 

• • • • 

1 19 Filed May 27 1950 Harry M. Hull, Clerk 

Answer to Complaint for Maintenance and Support 

The defendant, Edwin C. Simons, in answer to the Bill 
of Complaint filed herein represents unto this Honorable 
Court as follows: 

1. Defendant admits the allegations made in Paragraph 
1 of the Bill of Complaint. 

2. Defendant admits the allegations of Paragraph 2 
of the Bill of Complaint and says further that he is in 
fact a resident of Alexandria, Virginia. 

3. Defendant admits the allegations of Paragraph 3 of 
the Bill of Complaint, and further, defendant attaches to 
this Answer a copy of the decree referred to, the same 
being marked Exhibit A and prays that the same be read 
as a part hereof. 

4. Defendant denies the allegations set forth in Para¬ 
graph 4 of the Bill of Complaint except such as are spe¬ 
cifically hereinafter admitted, and further answering said 
Paragraph 4 defendant alleges as follows: 

That on July 20, 1946, Ruth C. Fjelstad, who 
20 brings this action as Mother and Next Friend of 
the infant plaintiffs herein, being at that time mar¬ 
ried to the defendant herein, entered into an agreement for 
property settlement, custody and maintenance wherein it 
was recited that certain differences having arisen between 
the parties to the agreement in consequence of which they 
had separated and intended for the future to live apart, 
and which agreement provided that Ruth C. Fjelstad, then 
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Ruth Simons, should have custody of the infant plaintiffs 
herein, and that the defendant herein should pay to the 
said Ruth C. Fjelstad the sum of $250 per month for the 
support and maintenance of herself and said minor child¬ 
ren until the said Ruth C. Fjelstad should remarry, at 
which time the payments would be reduced to $100 per 
month for the maintenance of the said infant children, or 
$50 for each of them until such child should reach his 
twenty-first birthday or become self-supporting, and that 
in addition thereto the defendant would pay one-half of 
all expenses for any unusual medical treatment necessary 
for their infant child, Robert Lawson Simons, and the 
other one-half of said unusual medical expenses to be paid 
by Ruth C. Fjelstad. In addition thereto the defendant 
transferred to the said Ruth C. Fjelstad the automobile 
owned by him and one-half of all bonds and cash in the 
joint names of said parties, agreed to keep all insurance 
policies then in force on defendant’s life payable to the 
said Ruth C. Fjelstad, then Ruth Simons, as security for 
herself and the infant children until the younger child 
reached his twenty-first birthday. It was further provided 
in said agrement that the real estate owned by the parties 
in Silver Spring, Maryland, should remain in the joint 
names of the parties to the agreement unless and until 
the said parties were divorced, and that upon divorce the 
property should be transferred to Ruth C. Fjelstad, then 
Ruth Simons, which transfer was made after the divorce 
above referred to. The said real estate is believed 
21 to be of an approximate value of $22,500, that at 
the time of transfer to the said Ruth C. Fjelstad the 
trust on said property did not exceed $5,000. 

That since the divorce of the defendant and Ruth C. 
Fjelstad, defendant has regularly paid to the said Ruth 
C. Fjelstad the sum of $100 per month for the support of 
the infant plaintiffs as provided in their agreement re¬ 
ferred to. That at the present time, defendant’s base 
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salary is $12,000 per year and that in addition thereto he 
has in the past received certain bonus each year which 
varies from year to year. That defendant stands ready 
and willing to contribute one-half of any unusual medical 
expenses for the infant plaintiff, Robert Lawson Simons, 
as provided in the agreement aforesaid. That a copy of 
said agreement is attached hereto marked Exhibit B and 
prayed to be read as a part hereof. 

WHEREFORE, the premises considered, the defendant 
prays: 

i 1. That plaintiffs’ complaint be dismissed. 

2. And for such other action as to the Court may seem 
just and proper. 

/s/ Edwin C. Simons 
Edwin C. Simons 

Lambert, Hart & Northrop 
218 Munsev Building 
Washington, D. C. 

By /s/ Edward S. Northrop 

Attorneys for Defendant 
DISTRICT OF COLUMBIA : ss 

EDWIN C. SIMONS, being first duly sworn, upon oath 
deposes and says, that he has read the foregoing Complaint 
by him subscribed; that the matters contained there- 
22 in as of his own knowledge are true and those mat¬ 
ters stated on information and belief he believes to 
be true. 

/s/ Edwin C. Simons 
Edwin C. Simons 

Subscribed and sworn to before me this 26th day of 
May, 1950. 

/s/ Jane Dodge 

Notary Public D. C. 

My commission expires: 12-14-51 

• • • • 
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36 Filed Jun 8 1950 Harry M. Hull, Clerk 
DISTRICT OF COLUMBIA SS: 

Affidavit in Support of Plaintiff’s Answer to Motion to 

Dismiss 

Ruth C. Fj els tad, being first duly sworn and upon oath 
deposes and says that she is the mother and next friend 
of the plaintiffs, Edwin Francis Simons, a minor, and 
Robert Lawson Simons, a minor; that she was married 
to the defendant, Edwin C. Simons in Washington, D. C. 
on March 31,1926 and that thereafter for a period of seven 
(7) years the District of Columbia was the matrimonial 
domicile of the parties; that the defendant, Edwin C. 
Simons, has been employed in the District of Columbia 
continuously since prior to the marriage of the parties; 
that she is informed and believes that the defendant’s 
business requires him to be away from his office in the 
District of Columbia on frequent occasions; that the ne¬ 
cessity for obtaining additional support for the min or 
plaintiffs herein is urgent and their welfare is involved in 
this proceeding in that it is impossible for her to maintain 
and support them properly on the ONE HUNDRED DOL¬ 
LARS ($100.00) a month now contributed by the defendant. 

/s/ Ruth C. Fj els tad 
Ruth C. Fjelstad 

SUBSCRIBED AND SWORN to before me this 6th 
day of June, 1950. 

/s/ Hazel M. Smith 
Notary Public 

• • • • 

37 Filed Jun 30 1950 Harry M. Hull, Clerk 

Order to Dismiss 

Upon consideration of the motion of the defendant to 
dismiss the complaint in the above entitled cause, and upon 
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argument of counsel for the respective parties, it is by 
the Court this 30th day of June, 1950, 

ORDERED, that the said motion be and the same hereby 
is granted and the said complaint is hereby dismissed. 

/s/ Edward A. Tamm 
Judge 

• • • • 

38 Filed Jul 21 1950 Harry M. Hull, Clerk 

Notice of Appeal 

Notice is hereby given this 21st day of July, 1950, that 
Edwin Francis Simons, a minor, and Robert Lawson Si¬ 
mons, a minor, by Ruth C. Fjelstad, Their Mother and 
Next Friend (formerly Ruth C. Simons), Plaintiffs in the 
above-entitled case hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 30th day of June, 
1950 in favor of Edwin C. Simons, defendant against said 
Plaintiffs. 

Caruthers, Buscher & Borghi 
/s/ Donald S. Caruthers 

Attorney for Plaintiffs 
Washington Loan & Trust 
Bldg. 
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APPELLEE’S STATEMENT OF QUESTION 

PRESENTED 

In the opinion of the appellee the question is: 

Whether public policy in the District of Columbia re¬ 
quired the trial court to take jurisdiction of a suit for 
maintenance brought on behalf of infant residents of 
Maryland against their father, a resident of Virginia, it 
being clear from the record that the welfare of children, 
rights of property, or other public interests in the District 
of Columbia are in no way affected, and whether under 
the circumstances the trial court abused its discretion.in 
applying the doctrine of forum non conveniens and in re¬ 
fusing to exercise its jurisdiction to entertain the suit. 
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Edwin Francis Simons, a minor, and Robebt Lawson 
Simons, a minor, By Ruth C. Fjelstad (Their Mother 
and Next Friend), Appellants, 


Appeal from a Judgment of the United States District 
Court for the District of Colombia 


Appellee and Roth C. Fjelstad, mother and next friend 
of the infant appellants herein, were married in Wash¬ 
ington, D. C., on March 31, 1926, and thereafter lived in 
the District for seven years, or until 1933 (J. A. 13), when 
they moved to Maryland. 

On July 20, 1946, appellee and Roth 0. Fjelstad, then 

m .. . . . . m 


known as Roth Simons, entered into an agreement of 
property settlement, custody and maintenance wherein it 
was recited that certain differences having arisen between 
the parties to the agreement, in consequence of which they 
had separated and intended for the future to live sepa¬ 
rate and apart, and which agreement provided that Ruth 
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C. Fjelstad, then Ruth Simons, should have custody of 
the infant appellants herein, and that the appellee herein 
should pay to the said Ruth C. Fjelstad, a sum of $250 
per month for the support and maintenance of herself 
and said minor children until the said Ruth C. Fjelstad 
should remarry, at which time the payments would be 
reduced to $100 per month for the maintenance of said 
infant children, or $50 for each of them until each child 
should reach his twenty-first birthday or become self-sup¬ 
porting, and that in addition thereto the appellee would 
pay one-half of all expenses for any unusual medical treat¬ 
ment necessary for their infant child, Robert Lawson 
Simons, and the other one-half of any unusual medical 
expenses to be paid by Ruth C. Fjelstad. In addition 
thereto appellee transferred to Ruth C. Fjelstad the au¬ 
tomobile owned by him and one-half of all bonds and cash 
in the joint names of said parties, agreed to keep all in¬ 
surance policies then in force on appellee’s life payable 
to the said Ruth C. Fjelstad as security for herself and 
the infant children until the younger child reached his 
twenty-first birthday. It was further provided in said 
agreement that the real estate owned by the parties in 
Silver Spring, Maryland, should remain in the joint names 
of the parties to the agreement unless and until the said 
parties were divorced, and that upon divorce the property 
should be transferred to Ruth C. Fjelstad, which transfer 
was made after the divorce hereinafter referred to. Said 
real estate was of an approximate value of $22,500 and at 
the time of transfer the trust on said property did not 
exceed $5,000 (J. A. 10,11). 

On March 4,1948, Ruth C. Fjelstad, then Ruth Simons, 
was awarded an absolute divorce from appellee by a de¬ 
cree of the Circuit Court of Montgomery County, State 
of Maryland (J. A. 2,3). 

That after the divorce aforesaid, Ruth C. Fjelstad re¬ 
married and since said remarriage appellee has paid to 
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her the sum of $100 per month for the support of the 
infant appellants as provided in the agreement above re¬ 
ferred to (J. A. 11) and appellee stands ready and willing 
to contribute one-half of any unusual medical expenses 
for the infant appellant, Robert Lawson Simons, as pro¬ 
vided in the agreement aforesaid (J. A. 12). 

At the time this suit was brought and at the present 
time, appellants are residents of Silver Spring, Maryland, 
(J. A. 2) and from the record it does not appear that 
any of the parties to this action have been residents of 
the District of Columbia for the past 17 years, or since 
1933. 

Appellee moved the trial court to dismiss this action on 
the ground that none of the parties to the action were 
residents of the District of Columbia and that there was 
no showing that the welfare of children, rights of prop¬ 
erty, or other public interests in the District of Columbia 
were in any way affected and that therefore the court 
should decline to take jurisdiction of the case and should 
dismiss same (J. A. 7). 

After oral hearing on the motion to dismiss, the trial 
court, in the exercise of its discretion, granted the motion 
and dismissed the complaint (J. A. 13,14). 

SUMMARY OF ARGUMENT 

Public policy of the District of Columbia did not require 
the trial court to take jurisdiction in this action where 
none of the parties are domiciled in the District or res- 
dents thereof, particularly since it is clearly shown that 
the welfare of children, rights of property, or other public 
interests in the District are in no way affected. 

In a suit for maintenance, where all the parties to the 
action are non-residents of the District of Columbia, the 
exercise or non-exercise of jurisdiction is within the dis- 
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cretion of the trial court, and the action of the trial court 
in the matter should not be reversed unless a clear abuse 
of discretion is shown. In the case at bar there was no 
abuse of discretion by the trial court. 

ARGUMENT 

This is an action for maintenance brought on behalf 
of infant children against their father. 

The action is in personam and therefore transitory. 

Vertner v. Vertner, (1934) 63 App. D. C. 179, 70 F. 
(2d) 783. 

* ' » 

Personal service was had on the appellee in this action 
and the jurisdiction of the trial court to hear and deter¬ 
mine this action, if it chose to exercise its jurisdiction, 
is not questioned by appellee. 

However, since all of the parties to this action are non¬ 
residents, the question of the exercise or non-exercise of 
its unquestioned jurisdiction is purely a matter within 
the discretion of the trial court 

Melvin v. Melvin, (1942) 76 U. S. App. D. C. 56, 129 
F. (2d) 39. 

Curley v. Curley, (1941) 74 App. D. C. 163, 120 F. 
(2d) 730. 

While both of the foregoing cases involved suits for 
maintenance by a wife against a husband, and the case at 
bar involves a suit for maintenance by children against 
their father, the principles involved are exactly the same. 

In Curley v. Curley, supra, this Court said at page 165: 

“. . . public policy of the District of Columbia does 
not require its courts to take jurisdiction of a matri- 

'momaT dispute between two persons who are neither 
domiciled in the District nor even residents thereof; 
especially where there is no showing that the welfare 
of children, rights of property, or other public inter¬ 
ests, in the District are in any way affected.” 
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In the case at bar, none of the parties are domiciled in 
nor residents of the District nor have they been for the 
past 17 years and there is no showing that the welfare of 
children in the District is affected, but the contrary is 
clearly shown, hence public policy did not require the trial 
court to take jurisdiction. 

In Melvin v. Melvin, supra, this Court quoted with ap¬ 
proval the foregoing language from Curley v. Curley, and 
in a concurring opinion in Melvin v. Melvin, Chief Judge 
Stephens (then associate justice) said at page 58: 

“I think the question of the exercise of jurisdiction 
in this type of case should be left to the discretion of 
the trial court, so that it may be free to apply, in the 
interest of justice, the doctrine forum non conveniens 
as the justice of the particular case may require, and 
that we should not reverse except for abuse of dis- 
cretion. ,, 

Surely in this case the interest of justice did not re¬ 
quire the trial court to exercise its jurisdiction to hear 
this case. Appellee is a well established resident of 'Vir¬ 
ginia. No attempt was ever made to bring suit against 
appellee in the state of his domicile and serve him there. 
No allegation is made that there would be any difficulty 
in serving the appellee with process in Virginia, and, in¬ 
deed, it is clear from the record that there would be no 
such difficulty. The courts of Virginia have undoubted 
jurisdiction in this matter and there is not the slightest 
showing that the appellants would suffer any special hard¬ 
ship in remitting them to that more appropriate forum. 

In conclusion, counsel for appellee respectfully urge 
upon this Honorable Court the view that in consideration 
of the great backlog of cases ready for trial and awaiting 
trial in the lower court, our trial courts should not be 
burdened with these domestic disputes between parties, 
all of whom are non-residents. 


Counsel for appellee are informed that on October 1, 
1950, there were more than 5,000 cases pending and ready 
for trial in the lower court, of which more than 2,000 were 
jury cases and more than 3,000 were non-jury cases. It 
is respectfully requested that this Honorable Court take 
judicial notice of the number of cases pending from the 
monthly reports made to this Court by the Assignment 
Commissioner of the lower court 

It is well known that cases of the nature here presented 
usually remain active before the trial court for years, 
with frequent motions to be acted upon. 

If the trial court is to be required to exercise jurisdic¬ 
tion in these cases between non-residents and where a 
perfectly convenient and proper nearby forum in the domi¬ 
ciliary state of one of the parties is available, then the 
backlog of cases in the trial courts of the District will be 
considerably increased and the time required for bona fide 
residents of the District to obtain hearings through their 
own courts will be measurably lengthened. 

In the case of Urquhart v. American-La France Foam- 
ite Corporation, (1944) 79 U. S. App. D. C. 219, 144 F. 
(2d) 542, this Court recognized the existence of an over¬ 
crowded docket as one of the reasons which would justify 
a trial court in refusing to entertain jurisdiction in a case 
involving a suit between non-residents. In that case, the 
Court said at 221 et seq: 

“. . . It is settled that district courts having juris¬ 
diction by virtue of a federal statute have discretion 
to withhold the exercise of the jurisdiction conferred 
upon them where the parties are non-residents and 
where there is no want of another suitable forum. 
(Citing cases) 

The reason for that discretion is to protect the courts 
against the abuse of the opportunity of non-residents 
to resort to their jurisdiction in the enforcement of 
claims against citizens of other states. As one writer 
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has said: (Citing Strumberg, Conflict of Laws (1937) 
150) 

‘Upon what has come to be known as the doctrine of 
forum non conveniens, some courts have, without re¬ 
sort to statute, refused to entertain jurisdiction in 
cases involving certain causes of actions when suit is 
between non-residents or aliens. The reasons for re¬ 
fusal vary considerably. They include unwillingness 
to extend local judicial facilities to non-residents or 
aliens when the docket may already be overcrowded; 
the belief that the non-resident plaintiff sought the 
forum to secure procedural advantages or to annoy 
the defendant, and the belief that the matter can be 
better tried elsewhere. ’ ” 

It is respectfully submitted that public policy did not 
require the trial court to exercise its jurisdiction to hear 
this action and that the trial court did not abuse its dis¬ 
cretion in dismissing this action and remitting the appel¬ 
lants to the appropriate forum in Virginia for such relief 
as they may be entitled to. 

CONCLUSION 

Upon consideration of the foregoing it is respectfully 
submitted that the judgment of the Lower Court should 
be affirmed. 

Respectfully submitted, 

Geobge L. Hast, Jb., 

218 Munsey Building, 
Washington 4, D. C., 
Attorney for Appellee. 

Edwaed S. Northbop, 

Of Counsel. 



